TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1) was not witten
for publication in a law journal and (2) is not binding precedent of the Board.
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KRATZ, Administrative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on appeal fromthe examner's fina
rejection of clainms 12-20, which are all of the clainms pending

in this application.

! Application for patent filed October 20, 1992.
According to appellants, this application is a continuation of
Application No. 07/606,199 filed Cctober 31, 1990, now
abandoned.
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BACKGROUND

The appel lants' invention relates to a ladle for the
preparation of metal and a nethod for producing a refractory
bottomlining for the ladle. An understanding of the invention
can be derived froma reading of exenplary clains 12 and 13,
whi ch are reproduced bel ow.

12. A ladle for the preparation of netal and adapted to
be turned over, conprising:

an open-top netal case having a generally cylindrical side
wal | and a generally flat circular bottom

a refractory side wall lining and a refractory bottom
l'ining having a tap hol e di sposed on an inner surface of said
case,

wherein a surface of said bottomlining for contacting the
netal in preparation is concavely curved and having at every
point a slope in a direction toward said tap hol e,

wherein said tap hole is eccentrically |ocated wth
respect to the center of said bottom

wherein said refractory bottomlining is fornmed by at
| east an assenbly of independent elenents with joints
t her ebet ween, and

wherei n said assenbly of the independent elenents forns a
nosai ¢ having joints, sone of said joints being arcuate and
concentric with the tap hole and remaining joints radiating



Appeal No. 95-4314 Page 3
Application No. 07/963, 524

relative to the arcuate joints, the radiating joints being
of fset fromone concentric joint to another concentric joint.

13. A nethod for producing a refractory bottom
lining for a ladle for the preparation of netal and adapted to
be turned over, the | adle having an open top netal case to be
lined that has a generally cylindrical side wall and a
generally flat bottom the bottomlining having a tap hol e
therein, eccentrically lIocated with respect to the center of
the lining and the bottom|lining conprising an assenbly of
I ndependent el enments separated by joints and the surface of the
refractory bottomlining being in contact with the netal in
preparati on and bei ng concavely curved and having at every
point a slope in a direction toward the tap hole, the nethod
conprising the steps of:

produci ng a nold having a bottomthat is convexly curved
corresponding to the concave curvature of the surface of the
bottom|ining and having vertical partitioning walls defining
conpartnents corresponding to the geonetry of the el enents of
the refractory bottomlining, the walls having a section
corresponding to the section of the joints;

pouring into each of the conpartnents a sel ected
refractory concrete and allowing it to set to formthe
el enents; and

stripping the elenents fromthe nold and providi ng each
with a reference.

REFERENCES OF RECORD

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed clains are:

Coul son 1, 292, 582 Jan. 28, 1919
Cope et al . (Cope) 3,333,746 Aug. 1, 1967
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THE REJECTI ON

Clainms 12-20 stand rejected under 35 U.S.C. 8§ 103 as being
unpat ent abl e over Coul son in view of Cope.

Rat her than reiterate the conflicting viewoints advanced
by the exam ner and the appellants regardi ng the above-noted
rejection, we make reference to the exam ner's answer for the
exam ner's reasoning in support of the rejection, and to the
appel l ants' brief including the copy of the Gehin declaration
acconpanying the brief for the appellants' countervailing

argunents.

OPI NI ON
We have carefully considered the respective positions
advanced by the appellants and the exanminer. For the reasons
set forth below, we will not sustain the rejection.
In rejecting clains under 35 U . S.C. 8§ 103, the exam ner

bears the initial burden of presenting a prima facie case of

obvi ousness. See In re Rijckaert, 9 F.3d 1531, 1532, 28 USPQd

1955, 1956 (Fed. Gr. 1993). Furthernore, the concl usion that

the clained subject matter is prim facie obvious nust be
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supported by evidence, as shown by sone objective teaching in
the prior art or by know edge generally avail able to one of

ordinary skill in the art that would have | ed that individua
to conbine the rel evant teachings of the references to arrive

at the clained invention. See In re Fine, 837 F.2d 1071, 1074,

5 USPQ2d 1596, 1598 (Fed. Cir. 1988). Rejections based on §
103 nmust rest on a factual basis with these facts being
interpreted w thout hindsight reconstruction of the invention
fromthe prior art.

Appel | ants argue (brief, page 10) that the subject matter
defined by nmethod claim 13 cannot be found in the applied
references. W agree.

In particular, claim13 is drawn to a nethod for producing
the refractory bottomlining for a ladle that enunerates the
foll ow ng conmbi nati on of steps for which the exam ner has not
furnished a prior art evidentiary basis for establishing the
obvi ousness thereof: (1) producing a nold with a specified
bottom curvature corresponding to the curvature of the surface
of a ladle bottom!lining and including conpartnments shaped to
correspond to the geonetry of elenents of the bottom i ning;

(2) pouring refractory concrete into each of the conpartnents
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and allowing the concrete to set to formthe refractory bottom
lining elenments; and (3) stripping the forned elenents fromthe
nol d and nmarking each with a reference. The exam ner has not
nmet the initial burden to show how the subject matter defined
by claim 13 was suggested and woul d have been rendered obvi ous
within the neaning of 35 U S. C
8§ 103 by Coul son taken together w th Cope.

Thus, we do not agree with the exam ner's assertion that
"Coul son shows all aspects of the above clains except the
specific refractory lining..." (answer, page 3) for the reasons
I ndi cat ed above.

In addition, we note that the exam ner has not
specifically identified the evidentiary basis in the applied
prior art for several specific structural features found in the
| adl e defined by claim12, which are urged by appell ants as not
havi ng been suggested by the applied references. In
particul ar, appellants, via the Gehin declaration under 37
CF.R 8§ 1.132 (Gehin declaration, pages 2-4), urge that the
particul ar clainmed sl ope of the surface of the bottom
refractory lining relative to the tap hole location, and the

speci fic shape and structure of the refractory bottom|lining of



Appeal No. 95-4314 Page 7
Application No. 07/963, 524

the | adle (see appeal ed claim12) are clained features that
wer e not suggested by and woul d not have been rendered obvi ous
by the applied references for use in a | adle conprising an open
top nmetal case having a generally cylindrical side wall, a
generally flat circular bottom a refractory side wall |ining
and a refractory bottomlining. W agree.

Accordi ngly, the record before us does not support a
conclusion that the exam ner has net the initial burden of

presenting a prim facie case of obviousness. It follows that

we cannot sustain the examner's 8 103 rejection of clainms 12,
13, and dependent clains 14-20 as bei ng unpat entabl e over

Coul son in view of Cope.

The decision of the exam ner is reversed.
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REVERSED

BRADLEY R. GARRI S
Adm ni strative Patent Judge

BOARD OF PATENT

THOVAS A. WALTZ APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

PETER F. KRATZ
Adm ni strative Patent Judge
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Attn: G Lloyd Knight
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Prepared: November 10, 1999



